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United States Court of Appeals for the 

District of Columbia 

_ 

No. 6366. 

| 

H. Herbert Smith, Appellant, 

vs. 

Lila Tolley Taylor. j 

a Supreme Court of the District of Columbiq. 

In Equity. j 

No. 53925. I 

H. Herbert Smith, Plaintiff, ! 

vs. 

Lila Tolley Taylor, Defendant. 

United States of America, 

District of Columbia, ss: 

i 

Be it remembered, That in the Supreme Coijrt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill for Specific Performance . ! 

i 

Filed January 20, 1932. j 

In the Supreme Court of the District of Colombia. 

Equity. No. 53925. 

H. Herbert Smith, Plaintiff, 

vs. | 

Lila Tolley Taylor, Defendant. 

To the Honorable Justice Holding Said Court: 

The Bill of Complaint of the above named plaintiff, 
H. Herbert Smith, respectfully shows: 

1. That the plaintiff, H. Herbert Smith, and the defend¬ 
ant, Lila Tolly Taylor, are both citizens of the United States, 
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the latter being’ a resident of the District of Columbia and 
the former a resident of Montgomery Countv, State of 
Maryland; that suit is tiled by the plaintiff in his own right 
against the defendant in her own right as well as in her 
right as legatee under the last Will and Testament of Robert 
L. Taylor, deceased, late of the City of Washington, District 
of Columbia. 


2. The plaintiff and the late Robert L. Taylor, husband 
of the defendant herein, owned, controlled and for a num¬ 
ber of years conducted a corporation known as the R. L. 
Taylor Motor Company in the District of Columbia, and 
on July 21, 1924, while so engaged in said corporate busi¬ 
ness, the plaintiff, and the said Robert L. Taylor, entered 
into a written agreement, a copy of which is hereto an¬ 


nexed marked “Plaintiff's Exhibit No. 1”, which it is 


prayed may be taken and read as a part of this Bill of Com¬ 
plaint. Said agreement, among other things, provided that, 
in the event of the death of either the said plaintiff, 
2 or the said Robert L. Tavlor, that the survivor 
between them should acquire, under the terms of said 
written contract, the shares of capital stock in said corpora¬ 
tion belonging to the deceased party. Said agreement was 
in full force and effect when, on June 9, 192S, the said 
Robert L. Tavlor died in the District of Columbia and 
thereafter, in accordance with the said agreement of July 
21, 1924, the said plaintiff and his counsel have diligently 
endeavored to carry out the aforesaid agreement and to 
acquire, in accordance with the terms thereof, the shares of 
said stock theretofore the property of defendant’s teatator 
which said plaintiff is entitled to by virtue of said agree¬ 
ment. 


3. That the negotiations between plaintiff and defendant, 
through their respective counsel, for the purpose of car¬ 
rying out said agreement of July 21, 1924, have continued 
from the time of the death of said Robert L. Tavlor until 
the present, in the course of which period appraisers both 
of the realty and personalty, as contemplated by said con¬ 
tract, satisfactory to both parties, have been appointed 
and have made their reports and findings and, according 
to the terms of said agreement, the plaintiff has acquired 
said shares of capital stock and the defendant is required 
to accept in payment thereof the sum of $59,988.00, payable 
in accordance with the 7th paragraph of the aforesaid 
agreement which provides that: 
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‘‘If the interest of tlie deceased be a two-third interest, 
the survivor shall have ten years in which to pay jfor said 
stock in monthly instalments, the principal for th|e entire 
purchase price to be represented by the promissory col¬ 
lateral note of the survivor, bearing interest at'six per 
centum per annum, interest on the unpaid principal payable 
semi-annually, the monthly instalments to be equal- 
3 ized so as to mature and pay the entire indebtedness 
within the live or ten year period, as the ckse may 
be * * * ” 

4. That on, to-wit, November 14, 1930, the plaintiff made 
a formal tender of full compliance on his part with the 
terms of the said contract of July 21, 1924, as will be more 
particularly described in plaintiff’s “Exhibit No. 2” which 
is hereto attached and prayed to be taken as pait hereof 


the said 
j?ept and 


as though herein set forth in extenso; but that 
defendant, through her counsel, has refused to Re¬ 
does still refuse to accept the tender of the collateral note 
and settlement offered by the plaintiff as in said plaintiff’s 
“Exhibit No. 2” delineated in detail, which, it is 
fully submitted, is in accordance with the contract afore¬ 
said and of the findings of the appraisement: the plaintiff 
charges that said refusal is in violation of the said contract 
of July 21, 1924, binding upon the defendant, and con¬ 
trary thereto; that the defendant, without right, 
ing upon the following additional requirements, 
that the plaintiff pay to the defendant interest fr 
9, 192S, on the entire principal sum, as found to bk due ac¬ 
cording to the report of the appraisers returned on Oc 
tober 24, 1930, and monthly payments claimed to 
erued on account of principal for the said peri 
the plaintiff be limited in his salary for the enti 
covered by the promissory note so as aforesaid tendered, 
unless the said defendant shall, at the same time, be paid 
on account of the principal of said note a sum eqi^al to any 
increase in salary which he, the said plaintiff, might other¬ 
wise vote to himself; that the amount of the first trust 
on the real estate holdings of said corporation ty) strictly 
limited to the amount of the trust at the tfine of the 
4 death of the said Robert L. Tavlor and tliils regard- 
less of the exigencies or requirements of the corpora¬ 
tion, the R. L. Taylor Motor Company; that a form of col¬ 
lateral note be supplied to the defendant which shall have 
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hypothecated thereto not onlv the common stock sought 
to be purchased, but also the common stock holdings of the 
plaintiff herein, contrary to the express provision of the 
contract aforesaid and, generally, to attach certain onerous 
provisions, restrictions and demands upon the defendant 
as would hamper him in the conduct of the business afore¬ 
said, which, it is respectfully submitted, were never con¬ 
templated by the said contract of July 21, 1924, and in 
effect, if permitted, would result in the writing of a new 
contract between the parties, which was never contem¬ 
plated in any conversation or agreement between the plain¬ 
tiff and the defendant’s testator. 

f). Plaintiff avers that the collateral note dated October 
24, 1920, bearing interest at the rate of six per centum per 
annum payable as to principal in equal monthly instalments 
during the ten vears following its date which he tendered 
to the defendant ini settlement of the said contract, was 
in full discharge of his contractual obligations and con¬ 
sonant with the findings (as to amount) as disclosed by 
the report of the appraisers; that said note so tendered, 
was in compliance with the contract, and said note was not 
objected to by the defendant as failing to comply with the 
contract in any respect other than, those hereinbefore men¬ 
tioned. Nevertheless, plaintiff is advised by his counsel 
that the language of said contract may be construed as 
requiring that the instalment payments provided by said 
note be all paid within the period of ten years from the 
death of the said Robert L. Taylor, despite the interval 
which elapsed before the amount of the said note 
5 (representing the purchase price to be paid by plain¬ 

tiff) was ascertainable or liquidated, in which event 
plaintiff is advised that the amount of the monthly instal¬ 
ments of principal to be paid on account of said note, and 
to be therein provided for, should be increased so as to 
accomplish the full payment of the said note in equal 
monthly instalments from its date to June 9, 1938, (said 
period being ten years from the date of death of said Rob¬ 
ert L. Taylor) and if this be the true construction of said 
contract, as determined by the court, plaintiff tenders him¬ 
self ready and willing to make settlement in accordance 
therewith. 

6. Plaintiff further avers that he has diligently, since 
the death of the said Robert L. Taylor, sought to carry 
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out and perform his part of said contract, antjl that the 
delay which ensued before the said appraisal [was com¬ 
pleted, and which has since ensued, has been in nowise at¬ 
tributable to the plaintiff, but has been the result of in¬ 
action and unreasonable requirements laid on the plaintiff 
cn behalf of the defendant, to the damage of tlu| plaintiff. 

7. Plaintiff is advised and believes and therefore avers 
that the defendant is not entitled to interest, as s 
for the period from June 9, 1928, to October 24, 
to the payment in cash of such monthly instalments as 
would have accrued on account of the principal during the 
same period, for the reasons, among others, that: The 
intent of the parties to said agreement, as express 
contract, was clearly one to enable the survivor to 
the interest of the decedent and to pay for the same from 
his own earnings, and which would curtail thejactiviti.es 
and jeopardize the interests of the parties to [withdraw 


lie claims, 
1930, nor 


ed in said 
purchase 


from said business a considerable sum in cash: 
appraisers, appointed by joint action of thj 


That the 
e parties, 


6 


returned their findings on October 24, 1930, prior 


to which time it was not known definiti 
amount, if any, would be due to the defendant, 


said amount was actually liquidated by a proper finding 

ther savs 


jely what 
and until 


provision 
said con- 


no interest would accrue thereon. Plaintiff fur 
that there is, in the said contract, an express 
as to interest, that is, to say, it is provided in the 
tract that the note to be given by the plaintiff is ito be for 
the principal sum ascertained by the appraisement to be 
due and that said note shall bear interest at a rate therein 
specified. There is no provision in said contract for an 
addition to the principal amount of said note to cover any 
interest supposed to have accrued prior to the ascertain¬ 
ment, by appraisement, of said principal amountj 

8. Plaintiff further says that the delav in carrying out 
the full performance of said contract is attributable to the 


said defendant and that the plaintiff has been 
damaged for the period of approximately three 
said delav. 

9. Plaintiff is ready, able and willing to carry 
perform his part of said contract in accordance 
terms thereof and so tenders himself. 

Wherefore the premises considered and being 
adequate remedy at law, plaintiff prays as follow 


seriously 
years by 

out and 
with the 

without 

S: 
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1. That a Writ of Subpoena issue against the defendant 
requiring her to appear and answer the exigencies of this 
bill of complaint, answer under oath being waived. 

2. That by decree of the Honorable Court, the defend¬ 
ant, Lila Tolley Taylor be required to specifically perform 
and carry out the terms of the contract of Julv 21, 1924, 

as the same mav be construed bv this Honorable Court and 

%■ « 

to deliver to the said plaintiff the said common stock of 
the E. L. Taylor Motor Company, in accordance 
7 with the terms of said contract, and to accept in 
payment thereof said promissory collateral note of 
this plaintiff, having attached thereto the stock aforesaid 
for which said promissory note is given as deferred pur¬ 
chase money, the principal of said note to be payable in 
monthly instalments with interest on the unpaid principal 
at the rate of six per centum per annum, payable semi¬ 
annually, said note to be dated in the alternative as the* 
court mav decide either on the 9th dav of June, 1928, and 
be payable in full within ten years from that time or as of 
October 24, 1930, and to be payable within ten years from 
that time, in either event the interest on said amount not 
to commence to run until the day on which the principal 
amount became liquidated in accordance with the terms 
of the contract aforesaid, which date is October 24, 1930. 


3. That the plaintiff recover the costs of this proceeding, 
including reasonable counsel fee. 

4. And for such other and further relief as the nature 
of the case may require, and to this Honorable Court may 
seem fit and proper. 

H. HERBERT SMITH, 

Plaintiff. 

ALVIN L. NEWMYER, 

JAMES A. PURCELL, 

Attorneys for Plaintiff. 


District of Columbia, ss: 

I, H. Herbert Smith, being first duly sworn, upon oath 
sav that I have read the foregoing and annexed Bill of 
Complaint by me subscribed and that I know the contents 
thereof; that the statements of fact therein contained of 
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my own knowledge I know to be true and as to those! stated 
upon information and belief I verily believe to be tr|ie. 

EL HERBERT SMITH. 

Subscribed and sworn to before me this 20th day 


of Januarv 1932. 

v 7 


[seal.] 


ESTHER W. MARSHMANj 


Plaintiff's Exhibit No, 1. i 

! 

Agreement made this 21st day of July, 1924, between 
Robert L. Tavlor and H. Herbert Smith, both of the Citv 
of Washington, District of Columbia, witnesseth: 

i 

Whereas the above named parties have for a pumber 
of years conducted an automobile business in the pity of 
Washington, District of Columbia, known as the) R. L. 
Taylor Motor Company, of which said concern Robert L. 
Taylor was the owner of a two-thirds interest and Id. Her¬ 
bert Smith was the owner of a one-third interest;! 

And whereas said partnership has been transferred to 
a Corporation known as the R. L. Taylor Motor Cojmpany, 
Incorporated, doing business under the laws of thp State 
of Delaware, and all of the common capital stock thereof, 
(in which class of stock alone reposes the voting power), 
has been issued to the said Robert L. Tavlor and H. Her- 
bert Smith on the basis of their former ownership in the 
aforesaid copartnership, to-wit, two-thirds to Robert L. 
Tavlor and one-third to H. Herbert Smith, 

And whereas it is desired by both parties, as far as may 
be, to retain the status quo of themselves as former part¬ 
ners, that is to say, that both shall have an equip voice 
in the conduct of the affairs of the corporation apd that 
both shall draw an equal salary for services and that the 
division of net earnings shall be divided between tihem on 
the basis of their actual holdings of the common j capital 
stock, 

And whereas each of the parties hereto, in pursuance of 
a verbal contract entered into in years past, that each 
should prefer the other and give the other certain ad¬ 
vantages in the event one should die or withdraw frbm said 
business, and in order to protect the remaining or surviving 
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party, as the case may be, from having foisted upon him a 
party or parties who would not be acceptable to him as a 
business associate, and in order to give the remaining or 
surviving party every advantage to enable him to acquire 
the full and absolute ownership of said business, should he 
so desire, 

Now, therefore, in consideration of the premises and the 
sum of Ten dollars to the other in hand paid by each of 
the parties thereto, the receipt whereof before the signing 
and sealing* of these presents is hereby acknowledged, and 
of other good and valuable consideration from each 
9 to the other moving, it is agreed as follows: 

First: That the entire common stock of the R. L. 
Taylor Motor Company so as aforesaid issued to Robert 
L. Taylor and H. Herbert Smith, shall be placed in the 
custody and safe-keeping of the United States Savings 
Bank as custodian and there to remain until ordered re¬ 
turned by the written instrument of both of the parties 
hereto in person, (but not by their heirs, personal repre¬ 
sentatives or assigns), or until the complete fulfilment of 
anv one of the conditions hereafter set forth bv which one 
only shall obtain the ownership thereof in full, and upon 
furnishing to said United States Savings Bank satisfac¬ 
tory proof of the completion of such condition the said 
United States Savings Bank shall be entitled, and it shall 
be its duty, to turn over to such party all of said stock. 
That upon depositing such stock with said bank it shall 
be endorsed in blank; that a copy of this contract shall be 
thereto attached, and that each of the parties hereto, for 
himself, his heirs, his personal representatives and assigns, 
shall indenmifv and save harmless the United States Sav- 
ings Bank from any costs, expenses or damages to which 
it shall be put by reason of its acceptance of the trust 
hereby created, the stock aforesaid to stand as security 
for this indemnity undertaking; that said stock shall not 
be hypothecated, sold or assigned, nor shall the equitable 
interests of the owners thereof be hypothecated, sold or 
assigned, except upon the terms and conditions hereinafter 
set forth. 

Second: That the voting power of said stock shall re¬ 
main with the holders thereof, (except as hereinafter pro¬ 
vided), with the provision that the holders, their heirs, per¬ 
sonal representatives or assigns, will not at any time so 
vote the said stock as to injure the other party signatory 
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thereto; nor affect his position in said company; n<|>r affect 
the equal rate of salary drawn by each; nor do any other 
act which would be derogatory to the interest of the other. 

Third: That in the event either of the said parties shall, 
in his lifetime, desire to sell or dispose of all or any por¬ 
tion of the said common stock, he shall give notice to the 
other of his intention so to do and such other shjall have 
thirty (30) days within which to determine if he shjall avail 
himself. Should he avail himself he must meet jthe best 
bona fide offer the other has been able to secure a|s to the 
price to be paid therefor, (the terms of payment (between 
the parties to be as hereinafter fixed, irrespective of any 
offer of a third party) but in no event shall such other be 
entitled to dispose of his holdings or any part thereof at a 
less price than offered by the remaining stockholder, or 
upon any terms which would give an advantage toj an out¬ 
sider and in this connection the party so desiring to sell 
shall furnish to the other, in writing, the name and ad¬ 
dress of the prospective purchaser of his interest so that 
such other mav determine for himself the bona tides of the 
offer. That in arriving at the value of said s|ock the 
method shall be as hereinafter provided. 

Fourth: That in the event of the death of either party 
the entire holding of said common stock owned b\i the de- 
ceased shall immediately become the property of the sur¬ 
vivor (should such survivor so desire), subject to be paid 
for in manner hereinafter provided. 

Fifth: That in arriving at the value of said busi- 
10 ness as an entirety and thus arriving at the value 
of said common stock the following shall govern: 

(a) The equities of all real estate shall be appraised by 
three disinterested parties who shall be familiar with the 
values of real estate in the vicinity in which the property 
is located and the mean appraisal of such three shall form 
the valuation of such equity. 

(b) All new merchandise on hand shall be put i|n at net 
cost to the company. 

(c) All second-hand merchandise shall be appraised at 
its market value. 

(d) All furniture, fixtures, and equipment shah be ap¬ 
praised at their cost value less depreciation, the rate of 
depreciation to be the same as that used heretofore in the 
yearly writing off the books of the company on the same 
or similar articles. 
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. ( c ) The good-will of 1 lie business shall be appraised in 
either of the following* manners: 

(aa) By multiplying* by three (3) the net earnings of 
the business for the preceeding year, or, should either party 
not be satisfied with such figure, then, 

(bb) Each party shall select one individual which two 
shall select a third, all three to be familiar with the values 
of businesses such as that conducted by the E. L. Taylor 
Motor Company, land the award or decision as to value 
of any two shall constitute the value of said good-will and 
shall from the basis of settlement in addition to the other 
itenib above set forth, less all outstanding obligations of 
the company. 

Sixth: That in the event of a sale during the lifetime 
ot either to the other the purchaser of a one-third interest 
shall have five years within which to pay for such stock 
in monthly instalments, and the purchaser of a two-thirds 
interest shall have ten years within which to pay for such 
stock, the principal for the entire purchase price to be rep¬ 
resented by the promissory collateral note of the purchaser 
bearing interest at the rate of six per centum per annum, 
interest on the unpaid principal payable semi-annually' 
the monthly instalments to be equalized so as to mature and 
pay the entire indebtedness within the five or ten year 
period, as the case may be, such promissory note to have 
attached thereto as collateral the entire stock sought to 
be purchased and during the entire time of payment of 
said note the voting power of such stock shall rest in the 
maker of said note, his personal representative or assigns, 
until default be made, or the purchaser may pay cash in full 
at his single option. During the period of "payment of* 
said note the entire earnings of said stock shall be and 
remain the property of the maker of said promissory note. 

Seventh: That in the event of the death of either party 
the survivor shall have the right if he so elects, to pav for 
such stock as follows: If the interest of deceased be a" one- 
Ihird interest the survivor shall have five (5) years within 
which to pay for such stock in monthly instalments and 
if the interest of the deceased be a two-thirds inter- 
11 est the survivor shall have ten (10) years within 
which to pay for such stock in monthly instalments, 
the principal for the entire purchase price to lie repre¬ 
sented by the promissory collateral note of the survivor, 
bearing interest at the rate of six per centum per annum, 
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interest on the unpaid principal payable semi-aimually, 
tlie monthly instalments to be equalized so as to mature 
and pay the entire indebtedness within the live or ten year 
period, as the case may be, such promissory note to have 
attached thereto as collateral the entire stock sotaght to 
be purchased and during* the entire time of payment of said 
note the voting* power of the said stock shall rest in the 
maker of said note, or his personal representatives or 
assigns, until default made, or the survivor may pay cash 
in full at his single option. During the period of payment 
of said note the entire earnings of said stock shall be and 
lemain the property of the maker of said promissory note. 

Eighth: The terms of this contract shall be binding on 
the parties hereto, their heirs, personal representatives or 
assigns, and shall be operative in all respects and i rrespec¬ 
tive of anv further redistribution of the said stoclt. 

m/ 

In witness whereof we have hereunto set our hands and 

seals on the dav and year first hereinabove writteil. 

* % 


(Signed) 

(Signed) 

Witness: 
(Signed) 


ROBERT L. TAYLOR, (Seal.) 
II. HERBERT SMITH, ($eal.) 

JAS. A. PURCELL. 

Plaintiff’s Exhibit No. 2. 


November 14,11930. 

Walter Guy, Esq., 

Attorney at Law, 

Washington, D. C. 

In re Taylor Motor Company, Inc. 

Dear Mr. Guy : 

Having reference to the proposed purchase by our client, 
Mr. H. Herbert Smith, of the common stock holdings of 
Mrs. Lila Tolley Taylor as legatee under the will of the 
late Robert Love Taylor in the corporation R. L. Taylor 
Motor Co., Inc., and at the direction of our client, Mr. 
Smith, we wish to a diuse you as follows: 

Under date of April 25, 1929, Mr. Smith signified to you 
in writing his intention of availing himself of th£ rights 
conferred upon him by virtue of the contract datbd July 
21 1924, between the late Robert L. Taylor and himself: 

3—6366a 
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that thereafter, on the 9th day of June, 1930, both par¬ 
ties, thru their counsel, appointed the two sets of apprais¬ 
ers, the one to fix the value of the real estate holdings 
of the Taylor Motor Company, and the other the 
12 value of the personalty; that thereafter, on the 1st 
day of July, 1930, the realty appraisers fixed the 
value of real estate at $249,164.00, copy of which appraisal 
was duly placed in your hands, and thereafter, on the 24th 
day of October, 1930, the personalty appraisers rendered 
their findings of the value of the entire common stock at 
$89,986.16, (or a value per share of $99.9S), copy of which 
report was likewise duly placed in your hands. 

While Mr. Smith does not consider the findings of the 
realty appraisers as just and fair to him, being of the 
opinion that the valuation placed upon the realty is at 
least Fifty thousand dollars in excess of the true worth 
thereof, and that with reference to the personalty appraisal 
he likewise feels that too high a valuation has been placed 
upon it, nevertheless he considers himself bound by the 
terms of the contract aforesaid and of his election there¬ 
under, and of the findings of both sets of appraisers and 
lierebv tenders himself ready and willing, without reserva- 
tion or condition whatsoever, to carry out the terms and 
conditions on his part to be performed under the terms 
of the contract of July 21, 1924. 

And to this end there is tendered and enclosed herewith 
the promissory collateral note of Mr. H. Herbert Smith, 
dated October 24, 1930, (the date of the report of the ap¬ 
praisers fixing the amount to be by him paid), in the prin¬ 
cipal sum of $59,988.00, payable at the rate of $499.90 per 
month for one hundred and twentv months after date, the 
first payment maturing November 24, 1930, each subse¬ 
quent payment to be made on the 24th day of each month 
after date until liquidation in full, the unpaid principal 
to bear interest at six per centum per annum, payable semi¬ 
annually, said note being made payable to the order of Lila 
T. Tavlor and to have attached thereto as collateral se- 
curitv the certificates of common stock in the R. L. Tavlor 
Motor Company still standing in the name of the late Rob¬ 
ert L. Taylor, which certificates are in the safekeeping of 
the United States Savings Bank and procurable only on 
the joint order of both parties, as appears fully set forth 
in paragraph First of the contract of July 21, 1924, afore¬ 
said. 
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This action constituting a full performance S by Mr. 
Smith of his obligations under 1 lie contract aforesaid, nev¬ 
ertheless, from your point of view probably leaves some 
administrative details and adjustments between the parties 
to be worked out, and, in this connection, Mr. Smith| tenders 
himself ready and willing to comply with every reasonable 
request or demand that may properly be made upon him 
under the terms of the contract of July 21, 1924. 

We wish to reiterate to you that of which you arej already 
advised, viz: That Mrs. Taylor is indebted at tjtiis time 
to the R. L. Taylor Motor Company for advances made to 
her from time to time and that this settlement between 
Airs. Tavlor and Air. Smith is in no wise to affect that in- 
debtedness. We understand, of course, that this statement 
may seem unnecessarv in view of the fact that AIrd. Tavlor 
is indebted to the Corporation and not to Air. Smith, but 
we merely desire to again state our position in the matter 
in order that there may be no misunderstanding in the 
future. 

13 There are several other observations we Aesire to 
make, for example: That Airs. Taylor has in her pos¬ 
session the stock certificate in Mr. Taylor’s name repre¬ 
senting the stock ownership in Alontgomery County Alotor 
Company which is carried as an asset of the R. L. Taylor 
Alotor Company and which should be delivered to said Com¬ 
pany; That Airs. Taylor also has in her possession a can¬ 
celled preferred stock certificate of the R. L. Taylcjr Alotor 
Company which should be surrendered; That the costs of 
the realty and personalty appraisals, including costs of 
audit and expenses incidental to the appraisals should be 
equally borne by our respective clients, and, probably, upon 
discussion varaious other details will require adjustment 
on both sides but it is felt that tliev are merely details and 
may be ironed out between us at the conference oil confer- 
eneces which will be necessary to consummate tjhe com¬ 
plete transfer to Air. Smith. 

Yours very truly, 

(Signed) * JAAIES A. PURCELL, 
(Signed) ALVIN L. NEWA1YER, 

Attorneys for H. Herbert kmitli. 
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Answer and Cross-bill of Complaint . 

Filed April 25,1932. 

*#*#**•* 

The defendant, Lila Tolley Taylor, for answer to the bill 
of complaint filed in the above entitled cause, respectfully 
states: 

1. She admits the allegations of paragraph 1 of said bill 
of complaint. 

2. She admits that Robert L. Tavlor, her deceased bus- 
band, owned certain shares of the capital stock of R. L. 
Taylor Motor Company, Inc., a Delaware corporation, that 
being its correct name. She admits the execution of the 
contract referred to in paragraph 2 of the Bill of Com¬ 
plaint, and believes that the plaintiff’s Exhibit Xo. 1 is a 
substantially correct copy thereof, but for greater certainty 
refers to the original of said contract, profert whereof is 

hcrebv made to the court. She admits the death of 
14 Robert L. Taylor but denies that the plaintiff is en¬ 
titled to the shares of capital stock of said corpora¬ 
tion formerly belonging to him. She further denies that 
plaintiff, or his counsel, have diligently endeavored to carry 
out the aforesaid contract, and that they have ever ten¬ 
dered performance of said contract in accordance with its 
terms. 

3. Answering paragraph 3 of said Bill of Complaint, this 
defendant admits that since the death of said Robert L. 
Tavlor, there have been certain negotiations between her 
counsel and those of the plaintiff, and that the value of 
said decedent’s holdings of common stock was fixed as 
alleged. She denies, however, that said negotiations have 
been continuous, and says that the question of the present 
title to said capital stock formerly belonging to said de¬ 
cedent is one of law to be determined by the Court in this 
suit. 

4. This defendant admits the receipt from the plaintiff 
of the letter marked Exhibit 2 to the plaintiff’s bill, but 
denies that said exhibit, even when accompanied by the col¬ 
lateral note which was inclosed with it, and a copy of which 
is hereunto annexed marked “Defendant’s Exhibit Xo. 1” 
and is hereby made a part hereof, constituted proper 
tender. She admits that she refused to accept said note as 
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performance by the plaintiff of his obligations to her under 
said contract, and with regard to the remaining allegations 
of said paragraph, defendant says that the conditions set 
forth in the letter of her counsel refusing to accept said 
note were all a part of an attempted compromise settle¬ 
ment which failed, but which were proposed as a fair and 
equitable means of maintaining the value of this defend¬ 
ant’s holdings of preferred stock in event the | plaint iff 
should not purchase them as in equity and good conscience 
he should do. 

5. Answering paragraph 5, this defendant says 
15 that the allegations therein contained are largelv 
matters of law which she is not required tc answer. 
This defendant prays that paragraphs 10 et seq. of this 
answer may be read and considered as her answef to such 
of the allegations of paragraph 5 as may require answer. 

6. This defendant denies that plaintiff has diligently 
sought to carry out and perform his part of said contract. 
She denies that the delays therein mentioned were in nowise 
attributable to the plaintiff, and denies that said delays 
were the result of inaction or unreasonable requirements 
laid on the plaintiff on behalf of this defendant. 

7. Answering paragraph 7, this defendant says 'that the 
allegations therein contained are largely matters of opinion 
and matters of law, which she is not required to answer. 
This defendant prays that paragraphs 10 et seq. of this 
answer may be read and considered as her answer! to such 
of the allegations of paragraph 7 as may require answer. 

8. Answering paragraph 8, this defendant denies that the 
delay in carrying out full performance of said contract is 
attributable to this defendant, but on the contrary states 
that said delay is attributable to plaintiff. This defendant 
denies the allegations with respect to the damage alleged 
to have been suffered by the plaintiff, and says 1[hat the 
plaintiff’s own inaction and delay deprived this defendant 
of payments long past due as well as large sums of interest 
thereon. 

9. This defendant says that the tender in paragraph 9 in 
said Bill of Complaint set forth is the first unqualified 
tender to perform the terms of the contract ever i^iade by 
the plaintiff; and that the only tenders to perform ever 
made, prior to the filing of the Bill of Complaint, were 
based on such construction of said contract as the plaintiff 
himself saw fit to place thereon. 



16 


H. HERBERT SMITH VS. LILA TOLLEY TAYLOR. 


10 10. Further answering said Bill of Complaint and 

each paragraph thereof, and by way of Cross Bill 
of Complaint for specific performance, this defendant 
states the true facts to be: 

That Article 4 of the Certificate of Incorporation is as 
follows: 

“The total authorized capital stock of this company is 
nineteen hundred I shares. Of the said capital stock one 
hundred thousand dollars is preferred, divided into one 
thousand shares of the par value of One Hundred Dollars 
each, and nine hundred shares is to be common stock of 
no nominal or par value. The preferred stock shall be en¬ 
titled to draw cumulative dividends at the rate of 7% per 
annum, and no more, before any dividends shall be set 
aside and paid to the holders of the common stock. In the 
event of the liquidation or dissolution of the corporation 
the preferred stockholders shall be entitled to receive an 
amount equal to the par value of their holdings plus ac¬ 
crued and unpaid dividends on same before any amount 
shall be paid to the holders of the common stock. The pre¬ 
ferred stock shall not be entitled to voting privilege and 
shall be subject to redemption, at the option of the corpo¬ 
ration, at any time after five years from date of incorpo¬ 
ration of the company at $102.50 per share. 

The common stock mav be issued from time to time for 

m/ 

such consideration as the Board of Directors may from 
time to time determine, and when so issued shall be full 
paid and non-assessable. 

The amount of capital with which this corporation will 
commence business is ten shares of common stock of no 
nominal or par value.'’ 

That at the first meeting of the Board of Directors of said 
corporation, held January 2nd, 1924, it voted that the entire 
1,000 shares of preferred stock of the corporation and 900 
shares of the common stock should be issued to said Robert 
L. Taylor and the plaintiff, in payment for the transfer to 
the corporation of certain assets; that the 1,000 shares of 
the preferred stock were donated back to the R. L. Taylor 
Motor Company, Inc.; that 599 shares of said common stock 
were issued to the said Robert L. Taylor in one certifi¬ 
cate in his name, and a certificate for one share was 
issued to James A. Purcell and by said Purcell endorsed 
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17 in blank and delivered to the said Robert L. Taylor, 
and that at and prior to the death of the said Robert 

L. Taylor he held 600 shares of the common stock !of said 
corporation which passed under his will to this defendant ; 
the plaintiff at the death of said Robert L. Taylor hjeld 300 
shares of said common stock but this defendant j is not 
advised as to whether or not he still holds and o\)ms the 
same; 

11. That from Jan. 2, 1924 until June 5th, 1928, jno cor¬ 
porate action was apparently taken with regard to said 
preferred stock, though as of January 10th, 1924, Certifi¬ 
cate No. 3, dated January 2nd, 1924, for 239 shares of said 
preferred stock of said corporation was pledged to the 
Continental American Finance Corporation as collateral 
security for a loan of $23,900.00; that the collateral note 
upon which said loan was made was signed by said dece¬ 
dent and was endorsed by the plaintiff, and this defendant 
is advised and believes and therefore avers that the pro¬ 
ceeds of said loan were turned over to said R. L. Tavlor 
Motor Company, Inc.; that interest thereon was at all 
times paid by the said company; and that a similjar loan 
whereby a similar number of shares were also pledged, 
was made upon a collateral note signed by the plaintiff 
and endorsed by said decedent, the proceeds of which were 
also turned over to said Motor Company; that the interest 
on that loan was also paid by said Motor Comparjy prior 
to the death of the said Robert L. Taylor; that a third loan 
of $5,000.00 was obtained on the joint and several note- 
of said parties with 50 shares of said preferred stock, repre¬ 
sented by Certificate No. 10, issued to said plaintiff and 
said decedent, as of January 4th, 1924, as collateral; that 
the proceeds of said loan were also turned over to said 
R. L. Taylor Motor Company, Inc., and the interest thereon 
was paid by said company until the death of this defend¬ 
ant’s testator. 

18 12. That all of said loans were made solelV for the 

•/ 

accommodation of said company and were intended 
to be temporary, and that neither the plaintiff ^ior this 
defendant’s testator intended or proposed to take said pre¬ 
ferred stock as a permanent investment, but did intend that 
the R. L. Taylor Motor Company, Inc. should pay off said 
loans and that said preferred stock should be returned to 
the treasury of said corporation. For those reasons the 
agreement referred to in paragraph two of said! Bill of 



IS 


II. IIE1JBKIIT SMITH VS. LILA TOLLEY TAYLOTL 


Complaint contains no provision for the purchase by either 
party of any preferred stock standing* in the name of the 
other, though it was never the intention of the parties to 
said agreement that the widow and/or children of either 
should be required to continue to hold the preferred stock 
of the company without any voice in the management 
thereof, while the: survivor might be in a position to ma¬ 
nipulate the affairs of the company in such manner that 
said preferred stock might become worthless. 

13. This defendant was advised, believes and therefore 
avers that the loans obtained on the preferred stock which 
was issued to the said Smith have never been paid or dis¬ 
charged, nor has any part thereof, nor has any preferred 
stock been bought by him, and that his portion of the loans 
so secured for the benefit of said corporation have and 
are being continued. The defendant further states that 
shortly after the death of said Robert L. Taylor, to wit, 
Julv 2nd, 1928, and contrarv to the agreement with regard 
to said preferred stock as hereinbefore set forth, and with¬ 
out being advised in that regard, but upon the representa¬ 
tions that said loans on said preferred stock were obliga¬ 
tions primarily of the said Robert L. Taylor, which she 
ought to discharge, and that by so doing her holdings in 
said corporation would be continued and that she would 
receive from said company income of at least Ten Thou¬ 
sand Dollars ($10,000.00) per annum, this defendant, 
19 at the instance of said plaintiff, was persuaded to 
and did discharge said accommodation obligations 
secured on said preferred stock to the extent of Twenty- 
three Thousand Nine Hundred Dollars ($23,900.00), on 
account of the first above described note, and of Twenty- 
five Hundred Dollars ($2500.00) being onc-lialf of the other 
of the above described notes signed by said decedent, and 
that as of June 5tli, 1928, by resolution adopted by the 
Board of Directors, a preferred stock dividend of Forty- 
seven Thousand Two Hundred Dollars ($47,200.00) was 
declared and distributed equally, 236 shares to the said 
plaintiff and a like, amount to her as of June 6th, 1928, so 
that said 236 shades were issued to this defendant and 
dated three days prior to the death of the said Robert L. 
Taylor, on which date she personally had no interest of any 
kind in the said R. L. Taylor Motor Company, Inc., and 
that although said dividend of preferred stock was so de¬ 
clared as of said date, and was divided equally between 
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this defendant and the plaintiff, and not in accordance with 


the holdings of common stock, and was on the ba 


19 


sis 


that 


the real estate owned by the company at 14th & T Sts., 
X. W., which had been carried at Two Hundred Thousand 
Dollars ($200,000.00) had appreciated in value a|nd was 
then worth Two Hundred and Fifty Thousand ! Dollars 
($250,000.00), said plaintiff now proposes that he 'drill pur¬ 
chase onlv the common stock of this defendant in \ accord- 
ance with the terms of the written contract, but ifhat she 
shall be required to retain her preferred stock without hav¬ 
ing any voice whatever in the control or management of 
said company. 

14. She further says that the allegations in th|e plain¬ 
tiff's Bill of Complaint are with reference to “the shares 
of capital stock of said corporation belonging to the de¬ 
ceased party”, but that it is the intention of and tlie plain¬ 
tiff seeks to acquire only the common stock belonging to 
tliis defendant, and she denies that said plaintiff is entitled 

to all or any of said shares, either common or pre- 
20 ferred, except upon strict compliance with the terms 

of said agreement and his purchase or the retirement 
hv said corporation of said 500 shares of preferred stock 
in accordance with the several agreements between the 
parties, and that there lias at no time been any f)ffer on 
behalf of the plaintiff to acquire the interest of this de¬ 
fendant in said corporation as the plaintiff in equity and 
good conscience should do should he seek to acquire any 
of her interests. 

15. This defendant further states that since the $eath of 
the said Robert L. Taylor, the plaintiff has been ih exclu¬ 
sive control of the business of the said R. L. Taylor Motor 
Company, Inc., and in active management of its affairs; 
that he has not supplied her with operating statements or 
other statements of the business, and that such few state¬ 
ments as she has been able to obtain have been onlv after 
long delays and after threats on her part of filing suit; that 
she has not been accorded the rights of a stockholder in 
said corporation since the death of said Robert L. Taylor, 
nor has she been paid any of the net profits of said corpo¬ 
ration by way of dividends or otherwise, except i;hat she 
has been advised that she has been given credit {for pre¬ 
ferred stock dividends, and received certain advances for 
the benefit of herself and the estate of the said Robert L. 

4—6366(2 
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Taylor, which in no manner affect the matters in con¬ 
troversy. 

16. This defendant avers that she has at all times ten¬ 
dered herself ready, willing and able to comply with the 
terms of all agreements in equity and good conscience, and 
now so tenders herself; that notwithstanding such tender 
the plaintiff has never, prior to the filing of this suit, ten¬ 
dered performance of even the single agreement of which 
he now seeks specific performance, but has constantly 

sought to compel the plaintiff to accept less than full 
21 performance on his part in satisfaction of her rights 

even under that agreement, and has never been will¬ 
ing to make any proper arrangement with regard to said 
preferred stock. This defendant states that complete 
tender of performance by the plaintiff of his obligations 
under the agreement, specific performance of which lie now 
seeks, could onlv be made bv tendering to the defendant his 
collateral promissory note, with the common stock for- 
merlv held bv the said Robert L. Tavlor attached as col- 
lateral thereto, dated June 9th, 1928, in the face amount 
of $59,988.00, with interest at six (6) per centum per annum 
until paid, said sum payable in monthly installments of 
$499.90 plus interest, the first of said payments to be due 
as of July 9th, 1928, with interest semi-annually on the 
unpaid balance of principal, and cash covering the past due 
payments and interest matured to the date of said tender, 
such payments to be credited on said note, and said col¬ 
lateral promissory note to be in the form usual in the Dis¬ 
trict of Columbia, but that instead of making even partial 
tender of his obligations to this defendant, said plaintiff 
has made repeated representations to the effect that the 
withdrawal of such sums as are due her would injure the 
business of the R. L. Taylor Motor Company, Inc., though 
the plaintiff himself has remained and at this time is in 
sole control of said company, and as the owner of one- 
third (1/3) of the common stock and as prospective owner 
of all of the same, has benefited by the keeping of said 
funds either in said R. L. Taylor Motor Company, Inc. or 
in his own hands to the exclusion and deprivation of this 
defendant. 

17. That the note tendered by the plaintiff provides only 
for interest from October 24th, 1930, and its acceptance 
would have resulted in the defendant’s not onlv having been 
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compelled to continue her holdings of preferred 

22 stock at the mercy of the plaintiff, but in thje plain¬ 
tiff having the use of the defendant ’s funds fpr some 

two (2) years and four and one-half (4 1 / />) months, [without 
compensating the defendant in any way therefor, anfl would 
deprive her of interest totalling approximately $91,000.00; 
that the form of collateral note tendered was not t}ie form 
usual in the District of Columbia; that it contains |no pro¬ 
vision for acceleration so that upon default in any cjne pay¬ 
ment the defendant’s remedy would be to sue for s4ch pay¬ 
ment or to sell the collateral, collect the one installment 
and pay over whatever residue might remain to thb plain¬ 
tiff, thus losing all security for future payments and the 
defendant would thereafter be compelled to await the ulti¬ 
mate maturity of said note or bring separate actions as the 
several installments accrued; that said note gave no right 
as is usual in such collateral notes permitting the holder 
to purchase the collateral, and without consulting this de¬ 
fendant the said note was made payable at the United 
States Savings Bank. 

18. This defendant savs that a fair construction of said 

* 

contract, specific performance of which is sought by the 
plaintiff, is that the plaintiff should have ten (1C|) years 
from the death of Robert L. Taylor to pay for the Six Hun¬ 
dred (600) shares of common stock held by him in One 
Hundred and Twenty (120) equal monthly installments, 
beginning with the first of said installments one (lp month 
after the death of the said Robert L. Taylor, and {hat she 
is entitled to interest on all unpaid sums and until paid at 
six (6) per centum per annum from the date of the death 
of the said Robert L. Taylor; that the construction placed 
on said contract by the plaintiff might as reasonably have 
been that the plaintiff should pay for said common stock 
in one installment at the expiration of ten (10) ye^rs; that 
the provision of said paragraph four of said b on tract 
is as follows: 

23 “In event of the death of either party, the entire 
holdings of said common stock owned by the de¬ 
ceased shall immediately become the property of pie sur¬ 
vivor should such survivor so desire,” 

and that it was not until December 18th, 1928, that the 
plaintiff elected to purchase the stock, determining the 
price by appraisal, and that it was not until October 24th, 
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1930, that the appraisals were completed, so that if the 
plaintiff’s construction of the contract is correct, lie could 
have indefinitely delayed any payment whatever to this 
plaintiff by delaying either to elect to purchase and/or by 
further delaying the appraisals, also thereby avoiding the 
payment of interest while he continued in control of said 
company. 

19. That because of the continued delays of the plaintiff 
and his refusal to do equity and perform the several agree¬ 
ments made and entered into between himself and the said 
Robert L. Taylor, deceased, this defendant on Thursday, 
January 7th, 1932, made demand upon the United States 
Savings Bank for the surrender to her of the 600 shares 
of the common stock of said R. L. Taylor Motor Company, 


Inc., which she is advised and believes and therefore avers 

is still held by said bank; that said demand was made upon 

said bank at about 1:30 P. M. on said date; that neither the 

president, vice president nor cashier was present in said 

bank and that a Mr. Cook stated that he was in charge in 

their absence; that the agreement referred to was exhibited 

to Mr. Cook and he was advised that no payments whatever 

had been made by the plaintiff and that the intention of 

making the demand was to use anv refusal to deliver the 

stock as the basis I of a suit. Mr. Cook stated that he did 

not have access to the place where the stock was kept, but 

that as soon as the officers of the bank came in he would 

communicate with this defendant’s counsel; that at 2:45 

P. M. on said date, a telephone message was received by 

this defendant’s counsel purporting to be from a 

24 Mr. LeLashmutt, cashier of said bank, stating that it 

would be necessarv for said bank to refuse said 

* 

demand, but without giving any reason for such refusal. 

Wherefore, the Premises Considered, This Defendant 
Pravs: 

1. That the Court require the plaintiff to surrender all 
claims to the 600i shares of the common stock of R. L. 
Taylor Motor Company, Inc., formerly belonging to the de¬ 
fendant and that she be decreed to be the owner thereof, or 

2. In the alternative, that the plaintiff be required to pur¬ 
chase the preferred stock of this defendant at $100.00 per 
share plus accrued dividends, and to specifically perform 
the written contract between said plaintiff and the said 
Robert L. Taylor, in the manner set forth in paragraph 16 
hereof, and 
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3. That the defendant have such other and furtliejr relief 
as to the Court may seem necessary or proper. 

LILA'TOLLEY TAYLOR. 

District of Columbia, ss: | 

Lila Tollev Tavlor, being first dulv sworn, on oath savs 
that she has read the foregoing Bill of Complaint by her 
subscribed and knows the contents thereof, and that she 
verily believes tlie facts therein stated to be true. 

LILA TOLLEY TAY]LOR. 

Subscribed and sworn to before me this 25th jdav o 
April, A. D., 1932. j 

[seal.] ELSIE 0. OLIVER, 

Notary Public, | D. C. 

WALTER B. GUY, ! 

FREDERIC B. WARDER, 

LOUIS H. MANN, 

Attorneys for Defendant. 

25 Answer to Cross-Bill of Complaint. 

Filed May 13, 1932. 

**■*#### 

The plaintiff, H. Herbert Smith, for answer to thje Cross 
Bill of Complaint filed in the above entitled cause, respect¬ 
fully states (commencing with Paragraph Ten of Answer 
to Original Bill of Complaint, said paragraph and subse¬ 
quent ones constituting the Cross Bill): 

Ten. He admits that Article Four of the Certificate of 
Incorporation is correctly quoted; that the distribution of 
said common stock of the R. L. Taylor Motor Company, In¬ 
corporated, is correctly stated and that the plaintiff herein 
lias been, from said Second day of January, 1924, find still 
is, the full and complete owner of Three hundred (300) 
shares of the common stock of said Company. 

Eleven. He admits that Certificate No. 3, for 239 shares 
of preferred stock was pledged as collateral security for 
a loan of $23,900.00, in the manner alleged, and jhat the 
collateral form of note was signed by Robert L. j Taylor, 
endorsed by plaintiff as accommodation endorser, and that 
the proceeds thereof went to the R. L. Taylor Motbr Com- 
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pany; that the same is equally true of the similar loan, made 
upon a collateral note, signed by plaintiff and endorsed by 
Robert L. Tavlor, secured by certificate Xo. 4 for 239 shares 
in the name of this plaintiff; that the same is true as re¬ 
gards the $5,000.00 loan on the joint and several note of 
plaintiff and Robert L. Taylor, secured by Certificate Xo. 
10 for 50 shares of preferred stock; that the reason for 
these loans was that both t his plaintiff and the said Robert L. 

Tavlor each subscribed for two hundred and thirtv-nine 

• % 

(239) shares of preferred stock in the Motor Company at 
its par value of One hundred dollars ($100.00), per 
26 share, eachi executed his note with the accommoda¬ 
tion endorsement of the other, discounted the said 
notes and this paid for the stock into the treasury of the 
Motor Company; that the same is true of the Five thousand 
dollar ($5,000.00), loan, it having represented another joint 
subscription of fifty (50) shares at One hundred dollars 
($100.00), per share, which fifty shares were later divided, 
twenty-five (25) shares to Lila Tolley Taylor by certificate 
Xo. 10 of July 2, 192S, and twenty-five (25) shares to plain¬ 
tiff by certificate Xo. 11, of the same date. 

And plaintiff confirms that the entire proceeds of said 
loans were devoted to the corporate purposes of the Taylor 
Motor Company, in fact furnished it capital on which to do 
business, and that said loans were considered by plaintiff 
and Robert L. Taylor as their respective contributions 
(inter alia), to the joint enterprise, as will be evidenced by 
the notes themselves, they having been executed, the first 
with Taylor as maker, Smith as endorser, the second with 
Smith as maker and Taylor as endorser, and the third being 
the joint and several note of both Smith and Taylor; that 
the execution of said notes was not for accommodation, was 
not a mere matter of form, as in the cross-bill alleged, for 
the reason that the respective parties were amply able 
financially to personally respond to the holders thereof and 
the Motor Company was not a party to any of said notes; 
that tliis joint equal contribution to the common enterprise 
is further indicative of the equality of interest of Smith 
and Taylor in the common enterprise, as expressly acknowl¬ 
edged by unnumbered paragraph Three of Plaintiff’s Ex¬ 
hibit Xo. 1 to the Bill, despite the disparity of interest as 
evidenced by the distribution of common stock, which un¬ 
equal division of common stock, to wit, two-thirds to de- 
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fondant’s testator and one-third to plaintiff, this plaintiff 


27 


is prepared to explain upon a trial of the is 


sues. 


Plaintiff acknowledges payment of interest! on said 
loans to have been made by the Tavlor Motor Com- 
pany but alleges the fact to be that each payment of jinterest 
was charged to the respective accounts of this plaintiff and 
the said Robert L. Tavlor, as will be disclosed bv the books 
of the Motor Company; that plaintiff has always treated 
one-half of said notes, as to principal and interest, as his 
personal and primary obligation, and that said Robert L. 
Taylor, during his lifetime, did likewise. 

Twelve. Plaintiff denies the allegation that all of said 
loans were made for the accommodation of the Motor Com¬ 
pany, or that they were intended to be temporary, as well 
also the allegation that neither plaintiff nor defendant’s 
testator ever intended or proposed to take preferred stock 


of the Motor Company as a permanent investment 


and that 


the Motor Company should pay off the loans and return 
the preferred stock to the corporate treasury. He declares 
the exact opposite to be the fact and every transaction on 
the books of the Motor Company, and of the records of 
plaintiff and defendant’s testator, will disclose the truth of 
this assertion; that such allegations on the part of defend¬ 
ant are made, as plaintiff verily believes, without founda¬ 
tion in fact and merely to lay the basis, if possible, for an 
attempt to force plaintiff to purchase from the defendant 
her preferred stock holdings in the Motor Company, which 
purchase was never contemplated by the contract of July 
21, 1924 (“Plaintiff’s Exhibit No. 1”)—would, in fact, be 
contrary to the spirit and intention thereof, woul4 work a 
real hardship on plaintiff, impossible for him to discharge, 
and, in fact, if required of him, would effect the making of 
a substitute contract for that of July 21, 1924, including 
therein onerous and impossible terms which were never in 
the minds of the parties signatory thereto. 

28 Plaintiff submits it is unnecessary for him to an¬ 

swer the second portion of paragraph 12, except to 
say that from June 9, 1928, to the filing hereof, lapproxi- 
mately four years, neither defendant nor her coiinsel (at 
all times in touch with the affairs of the said Molfor Com¬ 
pany), have ever charged or intimated that plaintiff, “while 
in full charge of the company’s affairs” has ever attempted 
“to manipulate the affairs of the company in such manner 
that said preferred stock might become worthless” but on 
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the contrary plaintiff avers the affairs of the company, de¬ 
spite the vicissitudes of the times, have prospered under 
his direction and management, and further, that had he 
worked to such an unworthy end as the defendant, by 
innuendo, suggests, he would have suffered dollar for dollar 
with the defendant'for their holdings of preferred stock are 
identical, to wit, Five hundred shares each. 

Thirteen. Answering paragraph Thirteen this plaintiff 
says that it is of no moment in this case whether or not 
he has paid his note of $23,900.00 on which the said Robert 
L. Tavlor 2 ca .<? endorser: that it is sufficient that the entire 

% j 

proceeds thereof went into the treasury of the Motor Com¬ 
pany; that the Motor Company never has been called upon 
to pay any interest or principal thereon; that the Motor 
Company is not a party thereto or in anywise legally re¬ 
sponsible thereon and that the said Robert L. Taylor and/or 
his estate, and/or his residuarv legatee have been released 
from all legal liability by reason of said endorsement. 

That plaintiff denies he persuaded defendant to dis¬ 
charge the obligations of her testator to the extent of $26,- 
400.00 or in any other amount, but he does admit informing 
defendant, in a casual conversation, that such obligations 
were valid &nd subsisting ones and should be paid, 
20 if possible, in order to save the interest thereon; that 
he emphatically denies representing to defendant 
that she would enjoy an income of at least Ten thousand 
dollars annually if; by such statement, it is intended to say 
that such income would be bv wav of dividends or income 
from invested principal; that he did inform defendant that 
should she securely invest her capital and use only the in¬ 
come therefrom, augmented by payments on account of 
principal to be made her by plaintiff in accordance with the 
said contract of July 21, 1924, she would, for the period 
of said contract, enjoy an annual income of between ten 
and twelve thousand dollars, perhaps more, but this was a 
gratuitous opinion, given at the request of the defendant 
and without ulterior or improper motive. 

Plaintiff admits the increase of preferred stock issue by 
$47,200 (thus bringing the total issue to the maximum 
amount authorized by its charter), on the basis declared, 
and says that such issue was expressly authorized in strict 
accordance with the By-laws of the Company, by the full 
Board of its Directors, at which meeting the defendant’s 
testator was present and voted in the affirmative and by 
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which increased issue plaintiff and defendant benefited 
equally. He denies that two hundred and thirty-sik (236) 
shares were issued to the defendant on June 6, 19&8, at a 
time when she, the defendant, had no interest in said busi¬ 
ness, but on the contrary avers the fact to be that Preferred 
Stock Certificate Xo. 6, for two hundred and thirty-six 
shares, was issued to Robert L. Tavlor and is so jcarried 
to this day on the stock record book of the Motor Ccjmpany, 
although plaintiff has not access to the certificate itself. 
That the basis for equal distribution of the preferred stock 
was not governed bv the two-thirds-one-third ratio of com- 
mon stock but was mutually agreed between plain- 
30 tiff and defendant's testator specifically ar|d by a 
long course of conduct between them througljout the 
years and that they, plaintiff and defendant’s testator, at 
all times considered themselves equal partners, drawing- 
equal salaries and with equal authority in control of the 
Company’s affairs; that as further evidence of his equality 
of ownership, as measured by equality of assumption of 
corporate obligations, this plaintiff says that he has per¬ 
sonally endorsed, during the lifetime of Robert L. Taylor, 
every promissory note issued by the Corporation in con¬ 
junction with the said Robert L. Taylor, such endorsements 
amounting in the aggregate to in excess of Two hundred 
thousands of dollars, and since the death of the said Robert 
L. Taylor he has personally endorsed the trust note secured 
on the Company’s real estate amounting to, to wit, One 
hundred and ten thousand dollars, and is now liable thereon, 
and has personally endorsed the Company’s promissory 
note for Twenty-three thousands of dollars, borrowed for 
the Company’s business, and he is now liable thereon, as 
endorser as aforesaid; that it is true plaintiff does not pur¬ 
pose to purchase the preferred stock holdings of the defend¬ 
ant nor, he respectfully submits, is he in anywise obligated 
so to do by the contract of July 21, 1924, the object of the 
present suit being to effectuate the expressed agreement of 
the parties as contained in said contract; he denies that he 
is equitably, morally or otherwise howsoever obligated to 
purchase said preferred stock; that if defendant, as a pre¬ 
ferred stockholder, without vote, should at any time con¬ 
sider or have reason to believe that her interests are being 
jeopardized, the courts are open to her for redress, and 
further, the terms of said contract being bi-lateral^ she is 
in the identical position for the identical amount tjhat the 
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wife of plaintiff would have occupied had he, the said plain¬ 
tiff, pre-deceased the defendant’s testator. 

Cl Fourteen. Plaintiff admits that he can only hope to 

acquire the common stock holdings of defendant upon 
strict compliance with the terms of the contract aforesaid, 
of which he has made full tender of complete compliance 
as set forth in Paragraph Nine of the Original Bill of Com¬ 
plaint, as well by his actions prior to the filing of suit, as 
in said Bill is set forth; that he expressly denies any inten¬ 
tion or desire to acquire the preferred holdings of defend¬ 
ant, as the wording of said paragraph would imply; he 
expressly denies that there are, or ever were, 61 several 
agreements between the parties,” and says the contract of 
July 21, 1924, within its four corners, represents the entire 
measure of law and equity between the parties. 

Fifteen. Plaintiff admits having been in full and exclu¬ 
sive control of the business of the Motor Company since the 
death of his partner, Robert L. Taylor, and avers he has 
successfullv and honestlv discharged his duties in that be- 
half for the benefit of all; that it is not true, as alleged, that 
he has not accorded defendant her rights as a stockholder 
nor lias lie failed to supply her with proper statements, but 
avers the fact to be that he has, from time to time, rendered 
her proper statements but that the defendant, through her 
counsel, was never fullv satisfied with such statements, at 
all times demanding more intricate and particularized state¬ 
ments than plaintiff, with his limited bookkeeping staff and 
without undue expense to the Company, felt able to supply, 
and he finally informed defendant, through her counsel, that 
the books of the Company were open to her inspection at 
any time and should she desire to place an accountant in 
the Company’s office every aid and courtesy would be shown 
him as her representative; that this the defendant never 
did, although she was, apparently, willing that the Company 
should bear such extraordinary expense; that de- 
d2 fendant’s continued demands for statements were 


made, as plaintiff charges, only to build up a record 
against the plaintiff and thus place him in default, as is 
now sought to be done by the cross-bill, despite his every 
effort, in good faith, to furnish such statements of which 
he was capable. 

Plaintiff admits the defendant has never been paid any 
of the net profits of said corporation by way of dividends 
or otherwise, since the death of Robert L. Taylor, and the 
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same is equally true of himself, the reason being thpt there 
has not been a declared dividend on common stock since the 
death of said Robert L. Tavlor: that defendant has at all 
times been credited with her seven per centum preferred 
cumulative dividends, as had the plaintiff. 

Sixteen. Answering paragraph Sixteen plaintiff denies 
each and every allegation of fact therein contained; that 
plaintiff will show a continued and honest effort j(over a 
period of almost four years) on his part to settle jthe dif¬ 
ferences between the parties, but wholly without success, 
due to the unreasonable demands and inexcusable delays on 
the part of defendant; that practically the entire ddlay has 
been occasioned by defendant, such delav being coldly 
calculated by defendant’s advisors, as plaintiff av^rs and 
charges, to embarrass him and, by creating a situation 
whereby it could be claimed that the monthly payments and 
interest had accumulated to a point where he could nbt carry 
out his part of said contract, to thus place him in | default 
and defeat and subvert the plain intent of said contract of 
July 21, 1924; that plaintiff denies the right of defendant 
to interest on the sum of $59,988.00 from June 9, 1928, to 
October 24, 1930 (this being the date on which jthe ap¬ 
praisers arrived at a valuation under the terms of :he con¬ 
tract of July 21, 1924), because he says that the delay was 
occasioned wholly and solelv bv defendant imd she 
33 should not be permitted thus to profit by her own 
fault, and he further denies that he is liable in cash 
for payments at the rate of $499.99 per month from June 
8, 1928, to said October 24, 1930, this for the reason that, 
the appraisers’ report not having been available before the 
latter date, he could not know what his monthly payments 
would be; that his legal liability to pay had not becfn liqui¬ 
dated before that time and he may not now be held tljerefor; 
that he has heretofore made, and hereby renews, his tender 
to comply with the terms of said contract as of October 24, 
1930, at which time his liability was fixed and the terms of 
complying therewith made certain and possible. 

Seventeen. The plaintiff admits the averments of para¬ 
graph Seventeen as to his tender and respectfully submits 
that the answer to the Sixteenth Paragraph of the Cross¬ 
bill, as contained in the foregoing paragraph of this An¬ 
swer, is a sufficient exposition of his construction of the 
contract of July 21, 1924, and the basis for his tender: that 

* i 
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if defendant suffers the loss of approximately Nine thou¬ 
sand dollars, which she could have put herself in a position 
to claim as interest, it is her own fault and she may not be 
heard to complain; that plaintiff submits the form of prom¬ 
issory collateral note by him tendered complied in every 
particular with his contractual obligations and to require 
a form of note not consonant therewith would be to place 
on him additional onerous conditions not contemplated by 
the contract: And plaintiff denies there is in use, in the Dis¬ 
trict of Columbia, “any usual form of collateral promissory 
note" which can fairly be said to be required by the afore¬ 
said contract, but avers the fact to be that practically all 
forms in use are different, each constituting a separate and 
different agreement in itself, with varying provi- 
34 sions, and to require the use of a note containing 
terms onerous to the plaintiff and appropriate it' 
specially contracted for, would be to re-write the said con¬ 
tract of July 21, 1924. 

Eighteen. Referring to Paragraph Eighteen plaintiff 
savs it is unnecessarv for him to make answer thereto be- 

* V 

cause said paragraph contains conclusions of law and argu¬ 
ments in support thereof. 

Nineteen. Answering Paragraph Nineteen, plaintiff says 
that he has no knowledge sufficient to form a belief of the 
matters and things therein set forth but demands strict 
proof thereof insofar as they may affect his rights here¬ 
under. 

H. HERBERT SMITH. 

District or Columbia, ss : 


H. Herbert Smith, being first dulv sworn, on oath savs 
that he lias read the foregoing answer to cross bill by 
him subscribed and knows the contents thereof, and that 
he verily believes the facts therein stated of his own knowl¬ 
edge to be true, and those made as upon information and 
belief he believes to be true. 

; H. HERBERT SMITH. 


Subscribed and sworn to before me this 12tli dav of Mav, 
1932. 

[seal.] . ESTHER W. MARSHMAN, 

Notary Public , D. C. 

JAMES A. PURCELL 
ALVIN L. NEWMYER 

Attorneys for H, Herbert Smith. 
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35 Memoranda. 

August 16, 1932. Cause Calendared. 

March 19, 1934. Hearing before Justice Bailey. 

Mem o ra ndu- in Op in ion. 

Filed May 22, 1934. 


Paragraph “Fourth” of the Contract provides! “That 
in the event of the death of either party the entire holding 
of said Common stock owned bv the deceased sltall im- 
‘mediate!// become the property of the survivor, i(should 
said survivor so desire), subject to be paid for in the man¬ 
ner hereinafter provided for”. The survivor subsequently 
elected to take the stock, and the ownership of tlje stock 
under this Clause vested in him as of the date of tqe death 
of the other party. Paragraph “Seventh”, provides for 
the method of payment by the survivor, by a promissory 
note payable in installments, and the amount of the note 
could only be fixed after the appraisement provided for in 
the contract. 

After further and fuller consideration I am of the opin¬ 
ion that the note should bear date as of the cleatl| of the 
decedent, but should bear interest from the datej of the 
appraisement, but that there should be no acceleration 
clause in the note. 

BAILflY, J. 

36 Findings of Fact and Conclusions of Laic. 

Filed June 27, 1934. 


This cause came on for final hearing at this Term, and 
upon consideration of the pleadings and the evidence, the 
Court makes the following: 

I. 

Findings of Fact. 

For a long time prior to January, 1924, the plaintiff H. 
Herbert Smith and defendant’s testator, Robert L. Taylor, 
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as partners, conducted in the City of Washington, District 
of Columbia, an jautomobile business under the name of 
R. L. Taylor Motbr Company, plaintiff being the owner of 
a one-third interest thereon and said Tavlor owning a 
two-third interest. On or about January 2, 1924, said 
partners formed a corporation under the laws of the State 
of Delaware, and transferred to said corporation their 
automobile business in exchange for the entire issue of its 
common stock, plaintiff receiving 300 shares and said Tay¬ 
lor 600 shares thereof. Thereafter, and on July 21, 1924, 
plaintiff and said Taylor entered into a written agreement, 
copy of which is attached to plaintiff’s Bill of Complaint 
and marked—“Plaintiff’s Exhibit No. 1”. 

Pursuant to said agreement, said stock was deposited 
with the United States Savings Bank in the manner and 
under the terms provided for in the contract, and said 
stock is still so held by said Bank. 

On June 6, 1928, a financial statement of The R. L. Tay¬ 
lor Motor Company, Incorporated, was prepared, with 
which statement plaintiff was familiar, and is as follows: 


37 Assets. 

New cars .$ 40,306.24 

Parts and accessories . 25,770.84 

Gas and oil. 281.75 

Used cars . 20,000.00 

Accounts receivable . 5,013.76 

Cash in bank. 21,625.22 

Notes receivable . 2,757.66 

Securities . 63,926.00 

Real estate . 250,507.88 

Shop equipment, furniture and fixtures. 16,690.86 


$446,880.21 


Liabilities. 

Notes payable—banks. 

Notes payable—GMAC. 

Accounts payable (not due) .... 

First trust on real estate. 

Deposits with orders for cars . . . 


Capital stock .$100,000.00 

Profit and loss surplus . 116,871.70 


$ 29,000.00 
30,156.00 
10,523.62 
128,000.00 
5,628.00 
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Reserved for depreciation. 18,594.99 

Reserve for taxes, insurance, etc.. 8,105.90 

Total capital surplus and reserve 243,572.59 

■ - 

$44^,880.21 

Said Robert L. Taylor departed this life testate in the 
District of Columbia, on June 9, 1928, and his widow, de¬ 
fendant Lila Tolley Taylor, was duly appointed an|d qual¬ 
ified as the Executrix of his Will. 

Commencing with the month of July 1928, plaintiff 
caused to be advanced to defendant the sum ofj Eight 
Hundred Dollars ($800.00) per month. I 

From shortly after the date of Robert L. Tavlor’fe death 
to December 18, 1928, negotiations for the purchase jof said 
stock without appraisement were had between plainjiff and 
defendant and on the latter date, plaintiff through his 
attorney wrote a letter to defendant’s attorney, thi perti¬ 
nent portions of which are as follows: 

38 “He (plaintiff) desires to proceed to the purchase 
of Mrs. Taylor’s common stock by appraisement in 
conformity with the agreement between him and Mjr. Tav- 
lor of July 1, 1924.” * * * | 

“Of course it is understood that the advances which 

have been made to Mrs. Tavlor from time to tiJne and 

•/ 

heretofore referred to in our correspondence, ar<j> to be 
taken into consideration and credited upon the Amount 
which Mr. Smith will eventually pay to Mrs. Tailor for 
her common stock.” 

Thereafter, the parties entered into negotiations for the 
selection of appraisers, and said appraisers were finally 
selected. 

On October 24, 1930, said appraisers rendered their re¬ 
port which is as follows: 

“Report of Appraisal of R. L. Taylor Motor Company 

As at June 9, 1928. 

Appraisers: Edward M. Wallace, Joseph B. Trew, 

Chester H. Warrington. 

‘ ‘ To whom it may concern: 

“We, the undersigned, having been appointed appraisers 
of the R. L. Taylor Motor Company, 14th & T ^Streets, 


i 
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X. W., Washington, I). C., in accordance with terms of con- 

tract bv and between Robert L. Tavlor and H. Herbert 

• • 

Smith, dated the 21st day of July, 1924; have thoroughly 
examined all of the Assets and Liabilities of the said Cor¬ 
poration and in accordance with terms of said contract, 
submit herewith, statement of Assets and Liabilities of 
said Corporation as at June 9, 1928 and from which, have 
arrived at the value of the Common Stock of said Cor¬ 
poration, as hereinafter set forth. 

“This Committee has appraised all assets and liabilities 
of said Corporation with the exception of the appraisal of 
Real Estate which, in accordance with Article Fifth, sub¬ 
section (a) of contract hereinbefore mentioned, was ap¬ 
praised by a Real Estate Committee and 1 lie figures as 
shown in this report were supplied to this Committee by 
the Real Estate Appraisal Committee. 

“Respectfullv submitted this 24th dav of October, 1930. 

E. M. WALLACE. 

JOSEPH B. TREW. 
i CHESTER H. WARRINGTON. 

October 24, 1930. 



“October 23, 1930. 

Appraisal Report. 

R. L. Taylor Motor Co., Washington, D. C. 

As at June 9, 1928. 


L i 


Assets: 


Cash. 

Accounts receivable .... 
Notes receivable on hand 

Notes receivable . 

Securities . 


$21,625.22 

2,460.55 

2,757.66 

289,449.40 

29,000.00 


“Inventories: 

New cars—cost . $38,083.95 

Used cars . 10,845.00 

Parts and accessories. 14,140.96 

Gas, oil and grease. 281.75 


$63,351.66 
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Land and building*. 249,164.00 

Machinery and shop equipment. 2,783.45 

Furniture and fixtures. 1.787.06 

Life insurance . 49.853.26 

Total . $712,232.26 

Liabilities: 

“ Notes payable banks. $29,000.00 

Notes payable G. M. A. C. 30,156.00 

Notes receivable discounted. 289.449.40 

Accounts payable . 10,523.62 

Accrued commissions . 552.69 

First trust on real estate. 128.000.00 

Deposit on cars. 5|628.00 

Insurance due on financed deals. 2(538.4:8 

Accrued interest notes payable. i 88.00 

Accrued interest first trust. 2|933.35 

Reserve for losses notes receivable discounted 23j376.56 

-i- 

Total . $522 246.10 

4 * Preferred stock . 100,000.00 

$622J246A0 

“Net worth . 89(986.16 


$712(232.26 

“Appraised value per share—$99.98. 

E. M. WALLACE, 

JOSEPH B. TREW, 

40 CHESTER H. WARRINGTON, 

Appraisers.” 


On November 14, 1930, plaintiff tendered to defendant 
his collateral promissory note which is as follows: 

“$59,988.00. Washington, D. C., October 24, 1930. 

For Value Received, I promise to pay to the order of 
Lila T. Taylor, the sum of Fifty-nine thousand nine hun¬ 
dred and eighty-eight dollars ($59,988.00), with interest 
until paid at the rate of six per centum per annum. 

Said principal and interest payable in monthly instalments 
of Four hundred and ninety-nine dollars and ninety cents, 
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($499.90), plus interest, on the Twenty-fourth day of each 
and every month after date, until paid; Interest on the 
unpaid principal to be computed and paid semi-annually 
after date; First payment hereunder to mature Novem¬ 
ber 24, 1930. 

“And as collateral security for the payment of this obli¬ 
gation according to its full tenor and effect, I have de¬ 
livered herewith the following, that is to say: Certificates 
Nos. 1 and 3, respectively in the name of James A. Pur¬ 
cell and Robert L. Taylor, both duly endorsed in blank, 
the former representing one share and the latter repre¬ 
senting Five hundred and ninetv-nine shares of the com- 
mon capital stock of The R. L. Taylor Motor Company, 
Inc., a Corporation, which property I hereby certify be¬ 
longs absolutely to me, the execution and acceptance of 
this promissory note constituting the purchase price 
thereof; that there are no prior liens against it; and that 
I have the right to pledge it and hereby authorize and 
empower the holder of this obligation, provided the same 
be not paid according to its tenor and effect, to sell said 


collateral after five days written notice to the maker 
hereof upon default hereunder, and to transfer the same 
to the purchaser or purchasers thereof, and in case of 
any sale or other disposition of any of the securities afore¬ 
said the proceeds thereof shall be applied in the first place 
to the payment of all costs and expenses incurred; in the 
second place to the payment of the amount then due on 
this obligation; and lastly to return to the maker hereof 
whatever residue, if any, may then remain; it being also 
distinctlv understood that should there by anv reason be 
a deficiency I further promise and agree to pay the same 
to the holder of this obligation on demand. 

“This deposit of security is without prejudice to the 
right of the holder of this note at her option to enforce 
collection of the same after its maturity bv suit or in anv 

other lawful manner. 

41 “Payable at U. S. Savings Bank, Washington, 

D. C. 


(Signed) H. HERBERT SMITH. 


Payments on account of above note are acknowledged as 
follows: 


Date. Amount. 


Date. Amount. 


Date. Amount. 


S/A Int. 
Date. Amount. 
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This lender was refused by defendant for the reasons 
that the note did not include interest for the period prior 
to October 24, 1930; that no tender was made of monthly 
installments of principal or interest which had Accrued 
prior to October 24, 1930; and that said note was not in 
proper form, in that it did not contain an acceleration clause 
in event of nonpayment of monthly installments. Noj tender 
other than the note was ever made, nor was any cafeh ever 
tendered. 

The advances to defendant of Eight Hundred dollars 
$800.00) per month were discontinued as of Apr^l 1929, 
and all advances made prior to that time were Charged 


against, and deducted from, dividends on the preferred 
stock of said R. L. Taylor Motor Company, Incorporated, 
owned by plaintiff. Said advances have by this means been 


entirely repaid. 

Until the death of said Robert L. Taylor, plaintiff and 
said Taylor were jointly in control of said business and in 
the active management of its affairs. Since said Tavlor’s 
death, plaintiff has been in the sole management of said 
business. No stockholders ’ meetings have been held nor 
have any dividends on said common stock been declared 
since Tavlor’s death. 



Conclusions of Law. 

1. The plaintiff should execute and deliver to the defend¬ 
ant his collateral promissory note dated June 9, 
42 1928, in the amount of Fifty-nine Thousand, Nine 

Hundred and Eighty-eight Dollars ($59,988.00), 
payable in monthly installments of Four Hundred Ninety- 
nine and 90/100 Dollars ($499.90), on the 9th day of each 
month thereafter. Said note should not bear interest prior 
to October 24, 1930, but should bear interest after that 
date at the rate of 6% per annum, said interest to be com¬ 
puted and paid semi-annually and the monthly install¬ 
ments of principal after said October 24, 1930, to lf>e paid 
with interest at the rate aforesaid. Said note should have 
attached to it as collateral security for its payment Cer¬ 
tificates Numbered 1 and 3 representing the 600 shares of 
the common stock of the R. L. Taylor Motor Cojnpany, 
Incorporated, formerly owned by the said Robert i. Tay- 
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lor, deceased; said note representing* the purchase price of 
said stock, which plaintiff elected to purchase under the 
terms of the agreement dated July 21, 1924. 

2. That the plaintiff should pay to the defendant contem¬ 
poraneously with the delivery of his note the sum of Forty- 
eight Thousand Six Hundred and 28/100 Dollars ($48,- 
000.28), representing matured installments of principal 
and interest on said note to June 25tli, 1934, and upon 
failure of plaintiff to make such payment, defendant should 
be entitled to execution for such amount as at law. 

3. The collateral promissory note to be executed and de¬ 
livered bv the defendant should not contain an accelera- 
tion clause. 

I JENNINGS BAILEY, 

Justice. 



Final Decree. 
Filed June 27, 1934. 


* 




This cause came on to be heard at this term of Court; 
and thereupon, upon consideration thereof it is, by the 
Court, this 27th day of June 1934, Adjudged, Ordered and 
Decreed as follows: 


1. That the plaintiff execute and deliver to the defendant 
his collateral promissory note within thirty (30) days from 
the date hereof, payment of said note to be secured by the 
certificate of stock described therein, said note to be as 
follows: 


$59,988.00. 


Washington, D. C., June 9, 1928. 


For value received I promise to pay to the order of 
Lila T. Taylor the sum of Fifty-nine Thousand, Nine Hun¬ 
dred and Eighty-eight Dollars. Said principal payable in 
monthly installments of Four Hundred Ninety-nine and 
90/100 Dollars ($499.90) on the 9th day of each month 
after date. No interest shall accrue on this note prior to 
October 24, 1930, and from and after said date, said 
monthly installments shall be in the amount of Four Hun¬ 
dred Ninety-nine and 90/100 Dollars ($499.90) plus in¬ 
terest at the rate of 6% per annum until paid. Interest 
at the rate of 6% per annum on the unpaid principal of 
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this note shall he computed and paid semi-annually from 
and after said October 24, 1930. 

And as collateral security for the payment of this obli¬ 
gation according to its full tenor and effect, I have de¬ 
livered herewith the following, that is to say r : Certificates 
Nos. 1 and 3, respectively in the name of James A. Purcell 
and Robert L. Taylor, both duly endorsed in blank, the 
former representing- one share and the latter repre- 

44 senting five hundred and ninetv-nine shares of the 
common capital stock of The R. L. Taylor Motor 

Company 7 , Inc., a Corporation, which property I hereby 
certify belongs absolutely to me, the execution and ijccept- 
ance of this promissory note constituting the purchase 
price thereof; that there are no prior liens against it; and 
that I have the right to pledge it and hereby authorize 
and empower the holder of this obligation, provided the 
same be not paid according to its tenor and effect, to sell 
said collateral after five davs written notice to the maker 
hereof upon default hereunder, and to transfer the same 
to the purchaser or purchasers thereof, and in case of any 
sale or other disposition of any 7 of the securities aforesaid 
the proceeds thereof shall be applied in the first p^ace to 
the payment of all costs and expenses incurred; jin the 
second place to the payment of the amount then cjlue on 
this obligation; and lastly to return to the maker (hereof 
whatever residue, if any, may then remain; it beinjg also 
distinctly understood that should there by anv reafeon be 
a deficiency I further promise and agree to pay the same 
to the holder of this obligation on demand. 

j 

This deposit of security 7 is without prejudice to the right 
of the holder of this note at her option to enforce collection 
of the same after its maturity by suit or in any- other law¬ 
ful manner. 

2. That at the time of the delivery of said note tliej plain¬ 
tiff shall deliver to the defendant his written authorization 
addressed to the Receiver of the United States Savings 
Bank requesting said Receiver to deliver to the defendant 
Certificates Numbered 1 and 3 representing 600 shares of 
the common stock of The R. L. Taylor Motor Company 7 , 
Incorporated, and the defendant shall deliver to the plain¬ 
tiff her written authorization addressed to said Receiver 
requesting him to deliver to the plaintiff Certificate 

45 Number 2 representing 300 shares of the common 
stock of The Taylor Motor Company 7 , Incorporated. 
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3. That the plaintiff pay to the defendant contempora¬ 
neously with the idelivery of said note all payments of prin¬ 
cipal and interest which have matured on said note to 
June 24, 1934, said payments aggregating* Forty-eight 
Thousand Six Hundred and 28/100 Dollars ($48,500.28), 
and said amount when so paid shall be credited by 
defendant on said note; and upon the failure of plain¬ 
tiff to make said payment, said defendant may have execu¬ 
tion therefor as at law. 

JENNINGS BAILEY, 

Justice. 

From tlie foregoing decree the plaintiff and defendant 
each severally note an appeal to the United States Court 
of Appeals for the I). C. in open court and the cost bond 
is fixed at one hundred dollars or fifty dollars in cash in 
each case. 

i JENNINGS BAILEY, 

Justice. 


Memoranda. 

July 17, 1934.—$50 deposited in lieu of bond on appeal. 

Statement of Evidence filed. 

Assignment of Errors. 

Filed July 17, 1934. 

******* 

1. The Court erred in holding that ownership of the 
stock vested in the plaintiff on the date of Mi'. Taylor’s 
death. 

2. The Court erred in refusing to rule that the ownership 

of the stock did not pass to the plaintiff until the 
46 date of election. 

3. The Court erred in refusing to rule that until 
the time of the report of the appraisers the plaintiff’s in¬ 
debtedness to the defendant was unliquidated. 

4. The Court erred in holding that the note was to be 
dated as of the date of Mr. Taylor’s death. 

5. The Court erred in ruling that the defendant was en¬ 
titled to all monthly payments accruing from the date of 
death in the sum of $48,600.28. 
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G. The Court erred in ruling that the defendant \fas en¬ 
titled to interest from the date of the appraisement 
7. The Court erred in holding the plaintiff’s tei 
he bad. 

S. The Court erred in refusing to hold that tli 


der to 


not 


o 


should be dated as of the date of the appraisers’ report. 

9. The Court erred in refusing to hold the plaintiff’s 
tender to be in accordance with the terms of the contract. 

10. The Court erred in refusing to hold that the (tender 
waived interest thereafter. 


11. The Court erred in refusing to give effect to c 
of the contract. 

12. The Court erred in refusing to hold that the p 


should have ten years to perform in equal monthly Install¬ 
ments, as provided for in paragraph seven of the contract. 

13. The Court erred in refusing to rule that the plaintiff 
should have ten years from the date of the appraisal to 
pav in equal monthlv installments. 

JAMES A. PURCELL, 
ALVIN L. NEWMYER, 
Attorneys for Plai 


Order of Court of Appeals Extending Time to 

Transcript of Record . 

Filed October 30, 1934. 


a use 4 


aintiff 


it iff. 


File 


* 


* 


On consideration of the petition for extension df time 
to file the record in the above-entitled cause, It is ordered 
by the Court that the time be and it is hereby ex- 
47 tended to and including November 15, 1934. 

Per Mr. Chief Justice MARVIN. 


October 19, 1934. 

A true copy. Test: 

HENEY W. HODGES,! 
Cleric United States Court of Appeals 
for the District of Colwkbia, 
[seal.] By MONCURE BURKE, 

Deputy Clerk . 
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Memorandum. 

November 14, 1934.—Statement of evidence signed in 
duplicate. Bailey, J. 

Designation of Record. 

Filed Julv 17, 1934. 


1. Bill of Complaint tiled January 20, 1932 with exhibits. 

No. 1. Contract dated July 21, 1924. 

No. 2. Letter dated November 14, 1930. 

2. Answer and Cross Bill of defendant filed April 25, 
1932. 

3. Plaintiff’s answer to cross bill tiled May 13, 1932. 

4. Order to calendar August 15, 1932. 

5. Memorandum of hearing before Mr. Justice Bailcv 
March 19, 1934. 

G. Memorandum opinion of Mr. Justice Bailev filed Mav 
22, 1934. 

7. Statement of Evidence. 

8. Findings of Fact and Conclusions of Law. 

9. Decree, with notation of objections and exceptions 

allowed. 

48 10. Memorandum: Appeal noted in open court to 

U. S. Court of Appeals for the District of Columbia 
and cost bond fixed at $100 or $50 cash in lieu thereof. 

11. Memorandum: Cost bond approved and filed. 

12. Assignment of Errors. 

13. This Designation. 

JAMES A. PURCELL. 
ALVIN L. NEWMYER. 

Service of a copy of the foregoing Designation of Record, 
Statement of Evidence and Assignment of Errors acknowl¬ 
edged this 17th day of July, 1934. 

WALTER B. GUY, 

FREDERIC B. WARDER, 

, Attorneys for Defendant. 
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49 Supreme .Court of the District of Columbia. 


United States of America, 

District of Columbia, s$: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 48, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part <^f this 
transcript, in cause No. 53925 in Equity, wherein Kb Her¬ 
bert Smith is Plaintiff and Lila Tolley Taylor is Defendant, 
as the same remains upon the files and of record in said 
Court. j 

In Testimony Whereof, I hereunto subscribe my; name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 26th day of November, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

50 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 53,925. 

H. Herbert Smith, Plaintiff, 
vs. 

Lila Tolly Taylor, Defendant. 

Statement of Evidence. 


Be it remembered that at the trial of this cause pefore 
Mr. Justice Bailey on March 19th, 1934, proceedings were 
had and certain evidence introduced establishing facts as 
found by the Court in its Finding of Facts heretofore 
signed in this cause, and by stipulation between the parties 
as follows: 

In addition to the foregoing, the following letters were 
received in evidence. On December 18th, 1928, the following 
letter was addressed by counsel for the plaintiff to cbunsel 
for the defendant: 
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Walter B. Guy, Esquire, 

Attorney at Law, 

Woodward Building, Washington, D. C. 

My Dear Guy: 

Referring to mv letter addressed to you under date of 

October 15th, 1928, in which I transmitted to you an offer 

of Mr. H. Herbert Smith to pay Mrs. Robert L. Taylor 

$50,000.00 for her preferred stock and $40,000.00 for her 

common stock in the R. L. Taylor Motor Company and in 

view of Mrs. Taylor’s failure either to accept or decline 

this offer, notwithstanding the very detailed information 

concerning the affairs of the company which I have given 

you in writing from time to time since October 15th, I am 

directed bv Mr. Smith to withdraw his offer. 

* 

He desires to proceed to the purchase of Mrs. Taylor’s 
common stock by appraisal in conformtiy with the agree¬ 
ment between him and Mr. Taylor of July 21st, 1924/’ 

Of course it is understood that the advances which have 
been made to Mrs. Tavlor from time to time and heretofore 
referred to in our correspondence, are to be taken into con¬ 
sideration and credited upon the amount which Mr. Smith 
will eventually pay to Mrs. Taylor for her common stock.” 

Thereafter appraisers were duly selected, qualified 
51 and made their appraisal on October 24th, 1930, as 
to personalty and on July 1st, 1930, as to realty, 
which appears in the Findings of Fact. 

On November 14th, 1930, plaintiff’s counsel wrote to the 
defendant’s counsel as follows: 

“While Mr. Smith does not consider the findings of the 
realty appraisers as just and fair to him, being of the 
opinion that the valuation placed upon the realty is at least 
Fifty Thousand Dollars in excess of the true worth thereof, 
and that with reference to the personalty appraisal he like¬ 
wise feels that too high a valuation has been placed upon it, 
nevertheless he considers himself bound by the terms of the 
contract aforesaid and of his election thereunder, and of 
the findings of both sets of appraisers and hereby tenders 
himself ready and willing, without reservation or condition 
whatsoever to ciarry out the terms and conditions on his 
part to be performed under the terms of the contract of 
July 21st, 1924. 
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And to this end there is tendered and enclosed hbrewith 
the promissory collateral note of Mr. H. Herbert Smith, 
dated October 24, 1930 (the date of the report of the ap¬ 
praisers fixing* the amount to be by him paid), in the prin¬ 
cipal sum of $59,988.00, payable at the rate of $49q.90 per 
month for one hundred and twenty months after date, the 
first payment maturing November 24, 1930, each subsequent 
payment to be made on the 24th day of each monijh after 
date until liquidation in full, the unpaid principal to 1:>ear in¬ 
terest at six per centum per annum, payable semi-annually, 
said note being made payable to the order of Lila T.j Taylor 
and to have attached thereto as collateral security If he cer¬ 
tificates of common stock in the R. L. Tavlor Motdr Com- 

* 

pany still standing in the name of the late Robert L. [Taylor, 
which certificates are in th e safe-keeping of the United 
States Savings Bank and procurable only on the joint order 
of both parties, as appears fully set forth in paragraph 
First of the contract of July 21, 1924, aforesaid. 

This action constituting a full performance by Mrj. Smith 
of his obligation under the contract aforesaid, nevertheless, 
from your point of view probably leaves some administra¬ 
tive details and adjustments between the parties to be 
worked out, and, in this connection, Mr. Smith tenders him¬ 
self ready and willing to comply with ever- reasonable re¬ 
quest or demand that may properly be made upon him un¬ 


der the terms of the contract of July 21, 1924.’ ’ 

On December 13, 1930, counsel for the defendant wrote 
to counsel for the plaintiff as follows: 


“I did advise you, at the time that the note was brought 
in here, that Mrs. Taylor would insist upon interest from 
Mr. Tavlor’s death. I also advised you as to Mrs. Taylor’s 
needs in cash and I had understood that you were going to 
try to make some provision for those, and it was my 
52 hope that it would not be necessary for her to in¬ 
sist upon all of the monthly payments which have 
accrued since Mr. Taylor’s death, though just what Mr. 


Smith can do in the line of cash payments, without] handi¬ 
capping the business, I do not as yet know. 

In order that there may be no misunderstanding between 
us in this regard, I can advise you of the following, though 
in so doing, it must be understood that for the timb being 
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in anv event I am waiving no right which Mrs. Tavlor might 
have under the contract: 

1. She will insist upon interest from Mr. Taylor's death. 

2. The account presented shows roughly $7000.00 due the 
Taylor Motor Company from Mrs. Taylor and the estate. 
In addition to that amount she will require about $8000.00 
in cash to clean i up her present obligation and would like 
to have sufficient additional cash to meet anv emergency 
which might arise. According to my figures, the amount of 
payments and interest on the notes, figured from Mr. Tay¬ 
lor ? s death, total roughly $25,000.00. I anticipate that Mrs. 
Taylor would in ; all probability be satisfied with sufficient 
cash to balance the accounts with the Tavlor Motor Com- 
pany, and $10,000.00 additional, though it must, of course, 
be understood that I must have her definite approval and at 
the same time I do not want her requirements to be so 
severe as to imperil the future success of the company. 

3. The collateral note as prepared is a little different 
than anv other form I have ever seen and I should like to 
redraw it after I am advised as to the definite amount to 
be therein stated, in order to make it conform with the usual 
collateral note securing partial payments.” 

In reply thereto, on December 18, 1930, counsel for the 
plaintiff wrote to counsel for the defendant as follows: 

December 18, 1930. 

Walter B. Guy, Esq., 

Attorney at Law, 

Woodward Building, Washington, 1). O. 

Re: Taylor Motor Company. 

Dear Mr. Guy : 

Receipt is acknowledged of your letter of the 13th in¬ 
stant. 

We regret exceedingly that you have taken the position 
your client is entitled to interest from June 9, 1928, 
53 on the findings of the appraisers rendered October 
24, 1930, and probably will insist upon monthly pay¬ 
ments on account of principal for the same period. As 
we indicated when you first brought up the point, we can¬ 
not accede to your position and fed it is unsound in law 
and certainly contrary to the spirit of the contract of July 
21, 1924, if not, in fact, contrary to the letter thereof. In 
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support of our position that interest for the interim! June 
9,1928 to November 15, 1930, is not assessable we poiijit out 
that the appraisers appointed by our joint action rendered 
their findings on October 24, 1930, prior to which time it 
was not known definitely what amount, if anv, would be due 
to Mrs. Taylor, and Mr. Smith should only be required to 
pay interest from the time the amount was actually liqui¬ 
dated by a proper finding, and further, as we disclosed by 
the record in the case, practically the entire delay had jo the 
present is directly attributable to your side of the case. 
Mr. Smith, therefore, not having been a party to the delay, 
and not having profited thereby, but on the contrary 
seriously damaged financially, to say nothing of being 
in a constant state of mental unrest for a period of 
two vears and six months, does now seriously and st 
ously object to being further mulcted. 

We, therefore, adhere to the terms of our formal tejider: 

The contract of July 21, 1924, was clearly one to c 
the survivor to purchase the interest of the deceased and 
to pay for same from his own earnings. It would, there¬ 
fore, be inadvisable for Mr. Smith to withdraw fror 
business any such considerable sum of cash as you suggest, 
($18,000.00), for the reason that, to do so, would curtail 
the activities of the company and jeopardize the interests 
of our respective clients, aside from the fact there fs no 
good reason whv it should be done. 

As to the form of the collateral note tendered we jmay, 
perhaps, agree on some other form not inconsistent | with 
the terms of the contract.” 


peing 

kept 

over 

renu- 


In reply to this letter of the plaintiff of December 18, 
1930 the defendant by her counsel replied on the sanh day 7 
as follows: 

December 18, 1930. 

“James A. Purcell, Esq. and Alvin L. Newmyer, Esq., 

707 Columbia Bldg., 

Washington, D. C. 

Re: Tavlor Motor Company 7 . 

Gextlemex : 

I have y 7 our letter of December 18th and as I understand 
it is your determination to adhere to your former tender, 
please be advised that it is with equal formality 7 rejected, 
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and iii order that there may be no misunderstanding about 
it, I am enclosing herewith Mr. Smith’s signature to the 
note, retaining your letter and the bodv of the note itself 
in order that there may be no misunderstanding as to the 
terms of that tender. 

54 In order that there mav be no further delav in 

* » 

connection with this matter, I shall appreciate your 
advice bv return mail as to whether or not Mr. Smith defi- 
nitelv refuses to pav interest on the amount found bv the 
appraisers from the date of Mr. Taylor’s death, and until 
the obligation is discharged. If this is his determination, 
there is no occasion for our delaving further and von will 
please consider this as a formal demand in Mrs. Taylor’s 
name for the surrender of the stock standing in Mr. Tay¬ 
lor’s name. 

I have alreadv commented oil several occasions as to the 

%> 

various causes for delav and there is no misunderstanding 
between my client and invself on that score. The sugges- 
tion that Mr. Smith is not responsible for the delay prompts 
one to the effect that if that be true, perhaps his attor¬ 
neys may in part be responsible, though in any event he has 
had the use of the funds.” 


The plaintiff on direct examination testified that prior to 
and up to the time of Mr. Taylor’s death, he and Taylor 
each drew $10,400 per year salary and that since Taylor’s 

death his salarv remained the same and has not at anv time 

* 

been increased and that he has done all the work as the di¬ 


recting head of the company; that no dividend has ever 
been declared on any of the common stock of the corpora¬ 
tion, either before or after Mr. Taylor’s death and wit¬ 
ness believed that earnings at no time were sufficient to 
justify declaration of common dividends; that Mr. Tay¬ 
lor was active in the business; that no-one has taken his 
place since his death; and, that there have been no salary 
increases to any officers of the corporation. 


On cross-exaihination, the witness testified that he had 
brought into court several financial statements of the com¬ 
pany, being the statements of June 30, 1928 and of Decem¬ 
ber 31, 1933; that all the statements are not based on the 
same rates of depreciation, but are kept according to the 
system of general accounting required by General Motors, 
which system has changed during the interim of 1928 to 
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1933. Counsel thereupon requested in open court that the 
witness produce certain income lax returns and asked 
leave of court for an opportunity to examine out of j*ourt 

date 


oo 


such returns and to appear in court at a later 
thereon, but no further hearing- has been heldL 




con- 


And be it further remembered that the foregoing 

tains the substance of all of the evidence introduced in 

the above entitled cause and that each of the exceptions 

stated to have been taken, on behalf of the plaintiff were so 

taken and dulv allowed bv the court and in order that 

•• •' 

of the said exceptions may be preserved of record, 
Statement of Evidence is duly stated, approved and si 
and ordered to be made of record in the above entitled <bause 
this 14th day of November, 1934. 

By the Court: 

JENNINGS BAILEY, 

Justice. 


each 

this 

mied 


Form Approved: 

A. L. NEWMYER, 

J. A. PURCELL, 

I). G. BRESS, 

Attys. for Plaintiff. 

W. B. GUY, 

F. B. WARDER, 

Attorneys for Defendant. 

\ 

56 United States Court of Appeals for the District of 

Columbia. 


October Term, 1934. 
Original No. 2355. 
Equity 53,925. 

H. Herbert Smith, Petitioner, 

vs. 

Lila Tolly Taylor. 


i 


On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is orderbd bv 

' i * 
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the Court that the time he and it is hereby extended to and 
including December 3, 1934. 

Per Mu. Chief Justice MARTIN. 

November 30, 1934. 


A true copy.—Test: 

[Seal United States Court of Appeals for the District 

of Columbia.] 

HENRY AY. HODGES, 

Clerk 

! By MONCURE BURKE, 

Deputy Clerk. 


57 [Endorsed:] Original No. 2355. United States 
Court of: Appeals for the District of Columbia. 
Order Extending; Time to File Record. United States 
Court of Appeals for the District of Columbia. Filed Nov. 
30, 1934. Henry AAT Hodges, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6366. H. Herbert Smith, Appellant, vs. Lila Tolley 
Taylor. United States Court of Appeals for the District of 
Columbia. Filed Dec. 3, 1934. Henry AY. Hodges, Clerk. 
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